FEBRUARY 2021
SRI LANKA: BRIEFING NOTE 4

The Coalition Government reneged on its 2015 commitment to
screen and vet public and security officials tasked with delivering
change. Sri Lanka is a small country with an even smaller Englishspeaking elite, and where politicians are like chameleons often
swapping parties guided entirely by self-interest not policy; this
makes it extremely difficult to disentangle networks of power,
corruption, nepotism and cronyism. The Government of Sri Lanka
reluctantly agreed to the vetting process required by the United
Nations for peacekeepers which, despite problems, did appear to
be starting to show results.

INSTITUTIONAL REFORM,
VETTING AND SCREENING, AND THE
RULE OF LAW
“…incorporating the full range of judicial and non-judicial
measures, including, inter alia, individual prosecutions,
reparations, truth-seeking, institutional reform, the vetting
of public employees and officials, or an appropriately
conceived combination thereof, in order to, inter alia, ensure
accountability, serve justice, provide victims with remedies,
promote healing and reconciliation, establish independent
oversight of the security system, restore confidence in the
institutions of the State and promote the rule of law...”

PROBLEMATIC APPOINTMENTS
The Coalition Government under President Sirisena brazenly
appointed a number of alleged perpetrators from the security
forces to key positions of power. The most striking example of
this was the Coalition Government taking out of retirement the
policeman responsible for what the UN called the country’s most
notorious police torture site, (CID headquarters also known
as the ‘Fourth Floor’), appointing him an intelligence chief and
sending him in 2016 as part of a Government delegation to the
UN Committee Against Torture meeting in Geneva.4 Given the
controversy Sisira Mendis’s presence attracted, one would
assume that the Coalition Government would have quietly
retired him, but instead they renewed his employment contract.5
This debacle was followed by numerous other problematic
appointments from 2015-19 of individuals who were obviously not
vetted – to the Witness Protection authority, as diplomats, in
the Army, in the Police, in the Navy. It is worth noting Shavendra
Silva – named by Michelle Bachelet as allegedly implicated in
alleged war crimes - was repeatedly promoted by the Coalition
Government, ironically at one point being put in charge of the
Army’s human rights directorate.

UN HRC Resolution 30/1
INSTITUTIONAL REFORM: ONE STEP FORWARD, TWO
STEPS BACK
Transitional justice is described as “the full range of processes
and mechanisms associated with a society’s attempts to come
to terms with a legacy of largescale past abuses, in order to
ensure accountability, serve justice and achieve reconciliation”.1
Mechanisms include criminal prosecutions, truth-recovery,
reparations and guarantees of non-recurrence such as
institutional reforms, including vetting.2 While the investigation
and prosecution of serious international crimes is an essential
component of transitional justice for combatting impunity, it
also sends a strong signal that such crimes will not be tolerated
under the rule of law. Institutional reforms of abusive institutions,
particularly in the security and justice sectors, help to dismantle
the structural machinery of abuses and legitimise these
institutions to prevent the recurrence of violations.3

PROBLEMATIC APPOINTMENTS: NOW ON A NEW SCALE
The trend of appointing retired military officers to Government
has intensified greatly following the change of Government in
2019, with a large number of former military officers, politicians,
former paramilitary leaders and policemen being appointed or
promoted without any vetting in place.6 Many of them also
played an active role in the final phase of the civil war, are
accused of war crimes, have pending criminal investigations, and
in some instances have pending indictments.7

In the context of Sri Lanka, institutional reforms, particularly
vetting, are critical elements of a comprehensive transitional
justice program, envisaged under Resolution 30/1, to promote
the guarantee of non-recurrence and prevention. Vetting is
not only about providing accountability for past abuses, but is
primarily aimed at building civic trust and legitimacy of public
institutions, disabling and dismantling structures implicated in
gross human rights violations carried out in the past. Resolution
30/1 emphasised the importance of institutional reforms to
strengthen the rule of law – referencing inter alia constitutional
reforms, security sector reform, including the need to
strengthen the independence of the judiciary, and the National
Human Rights Commission. The Resolution was also unambiguous
about ensuring that military and security officials implicated in
gross human rights violations including torture, rape and sexual
violence should be held accountable through vetting them
and precluding them from serving in the security sector and in
peacekeeping.

A third of the cabinet members had ongoing criminal
investigations or cases against them when appointed in 2020.
In fact, one might go so far as to say that it is the individuals
who would risk being screened out who now appear to be given
priority for appointments.
THE GOVERNMENT’S COUNTER-ARGUMENT
The Sri Lankan Secretary of Defence, General Kamal Gunaratne
(also implicated in war crimes allegations according to OHCHR),
has defended the appointment of retired military officers like
himself to the administration on the grounds that they are
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disciplined and efficient, and it would violate equal opportunities
policies to deny them jobs after retirement. This does not
acknowledge the extent of the militarisation of every key sector
of the country currently – airports, ports, agriculture, land,
welfare, customs, food distribution, the police and intelligence.
Nor does it address the issue that there are credible allegations
of war crimes against many of these individuals dating back to
the war, including against Gunaratne himself.

allegations, which if proved to the required standard, may show
that some members of the armed forces committed acts during
the final phase of the war that amounted to war crimes giving
rise to individual criminal responsibility.10 This was more than 5
years ago, and no further action has been taken by Sri Lanka to
investigate.

The Sri Lankan Government argues that these are mere
allegations, rather than convictions in a court of law. While the
allegations have not been tested in a court of law, nevertheless
they constitute prima facie findings by independent UN
investigations. The Government of Sri Lanka itself acknowledged
Sri Lanka’s failure in respect of accountability for serious
international crimes which resulted in the joint commitment
made to the international community under Resolution 30/1 in
October 2015 at the UN Human Rights Council. Establishing the
Hybrid Court was seen as critical to dealing with the findings of
potential war crimes in a court of law. The Resolution anticipated
the appointment of international judges and prosecutors in
order to ensure independence and credibility given the distrust
by victims, the United Nations and the international community
in past domestic accountability processes. In one case a former
Army Commander, Jagath Jayasuriya, was the subject of a
criminal complaint in Brazil and returned home rather than
defending himself against allegations of command responsibility
for war crimes in an impartial court. Even in a case of alleged
wire fraud being prosecuted in the United States, a former
Ambassador and Rajapaksa relative is now trying to claim
immunity and political victimisation rather than face a hearing in
court.8

As of the end of 2020, Sri Lanka had 665 peacekeepers in the
UN,11 stationed mainly in South Sudan, Mali, CAR and Lebanon.
The Government of Sri Lanka continues to emphasise the
financial benefit of peacekeeping,12 as well as to express their
delight at “international recognition”.13 UN deployments
regrettably have continued despite the Government of Sri Lanka
boasting about not holding any security official accountable,14
reneging on commitments to the Human Rights Council, and
appointing Shavendra Silva as Commander of the Army in August
2019. This controversial appointment did cause the UN to
announce a suspension of peacekeeping deployments from Sri
Lanka, “except in instances where suspension would expose U.N.
operations to serious operational risk”.15 The UN Department
of Peacekeeping Operations in October 2019 clarified that only
25% of Sri Lankan soldiers would be replaced – among them it
said, the Sri Lankan contingent in Lebanon.16 Shortly thereafter,
Sri Lankan troops left for Mali, embarrassing the UN by saluting
Shavendra Silva not once but twice before they left.17 The UN
High Commissioner for Human Rights, Michelle Bachelet, said
she was deeply concerned by the appointment of Shavendra Silva
which compromised Sri Lanka’s commitment to promote justice
and accountability.18 This was echoed by the US Government,19
Canada20 and the European Union.21

When Shavendra Silva was designated by the US Government for
alleged gross violations of human rights, Sri Lanka complained
that there were no proven allegations against the Army
Commander.9 This is in spite of the recommendations of Sri
Lanka’s own domestic Commission of Inquiry, the Paranagama
Commission, that a judicial inquiry be established to deal
with the allegations of the ‘White Flag’ incident in which the
political leadership of the LTTE were executed following an
agreed surrender. Silva is alleged to have been present at the
surrenders – something he has never denied. Sri Lanka’s own
Paranagama Commission also noted that there were credible

Notwithstanding the UN’s stated decision to suspend
deployments from Sri Lanka, the UN suspension never
happened. According to the Sri Lankan State-run newspaper
it was because of “the strong objections registered by the
Foreign Ministry”.22 The UN’s own statistics – see table – show
deployment numbers have remained constant for several years.
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LACK OF ACCOUNTABILITY FOR PAST ALLEGATIONS OF
SEXUAL EXPLOITATION AND ABUSE (SEA)

VETTING CRISIS NOW
Since the change of Government in Sri Lanka, OHCHR (§28) has
reported on how the HRCSL has lost its independent status and
is now headed by a former minister. It is also now a predominately
Sinhala body.36 The report of the UN High Commissioner
for Human Rights also confirms that the Department of
Peacekeeping Operations is no longer in a position to certify
that Sri Lankan troops have been properly vetted and screened.
It must now urgently take steps to move the screening process
back to Geneva.37 Deploying Sri Lankans who may be implicated in
serious international crimes to peacekeeping missions is in breach
of the United Nation’s own due diligence policy adopted in 2011,
which is intended to prevent risk to civilians through allowing
potential human rights violators to commit grave violations of
international humanitarian law, human rights law or refugee law
while on peacekeeping missions.

Sri Lankan soldiers posted in Haiti 2004-7 were involved in
widespread systematic child sexual exploitation; this was
investigated by the UN itself.30 Some Sri Lankan soldiers were
repatriated as a result of these investigations but none were
jailed; commanders who had failed to prevent the systematic
sexual exploitation of children over many years went on to rise up
the ranks. In 2016, the UN Committee Against Torture asked Sri
Lanka for details of its investigation and prosecution of soldiers
repatriated from Haiti, but the Government has yet to respond.31
In 2017, a Haitian teenager alleged that a Sri Lankan peacekeeper
raped her, but the Army dispatched a General to investigate who
himself faced allegations of war crimes.32
The decision not to implement the decision to suspend
peacekeepers from Sri Lanka is in contravention of the UN’s
own policy of zero tolerance of SEA. It is astonishing given the
statement of the Undersecretary-General for Peace Operations
in January 2020 that “the UN is committed to addressing its
peacekeepers’ sexual abuse of women in Haiti”;33 however, in Haiti
it is necessary to point out that the allegations involve the sexual
exploitation of children.

SECURITY SECTOR REFORM
Security Sector Reform became defined by the idea of ‘right
sizing’ and ‘restructuring’ the military, rather than dealing with
impunity.38 The World Bank noted that the number of soldiers as
a percentage of the labour force actually rose after the war,39 as
did Sri Lanka’s military expenditure.40 More than a decade after
the end of the conflict, the majority of the Army still remains
deployed in the north east of the island and is still overwhelmingly
from the majority Sinhala community. Post-war, the Army has
branched out into businesses such as farming and tourism
in former conflict areas, in part to preserve a heavy military
presence and also to benefit financially.41

SRI LANKA A PILOT PROJECT FOR PEACEKEEPER
VETTING
As a response to the UN OISL report on Sri Lanka findings
regarding the Sri Lankan security forces, a decision was taken to
change the policy on deploying UN peacekeepers from Sri Lanka
to include vetting. It was agreed in 2016 that the Human Rights
Commission of Sri Lanka (HRCSL) would vet UN peacekeepers
from Sri Lanka as a pilot project that was to be rolled out in
other countries if successful.34 The process involved vetting
and screening out members of the military or police who posed
a risk given their presence in combat where reasonable grounds
existed to say violations of international humanitarian law and
human rights law had occurred. Initially the OHCHR in Geneva
was involved in the vetting process but this responsibility
devolved to the HRCSL who took ownership of the process
using UN volunteers. Almost as soon as the HRSCL programme
began, it was beset by problems affecting the first deployment.
On 19 February 2018, the Sri Lankan Army despatched troops to
Lebanon without waiting for the HRCSL to finish vetting. This
resulted in all deployments being suspended until the year end,
when a plan for better coordination was put in place.

The Sri Lankan Police have also been recipients of decades of
international training and capacity building programmes which
accelerated post-war. This included community policing,42
described as security sector reform.43 There have also been
efforts to recruit more Tamil police officers, including more
women, and to teach Tamil language skills.44 A National Police
Commission was established, and an anti-corruption investigation
unit, whose own Head faced allegations of corruption. None of
these reform initiatives effectively addressed the entrenched
culture of torture by the police which is widely acknowledged
to be widespread in Sri Lanka.45 Sri Lanka is a text book case
of conducting training without addressing the systemic and
root causes and at the same time not holding the torturers or
their commanders accountable. Furthermore, the conundrum
of monitoring bodies providing technical capacity may inhibit
full monitoring and also poses a potential conflict of interest in
reporting ongoing violations.

VETTING ACHIEVEMENTS
When the vetting was done jointly in Geneva and Colombo
it appears there was progress in terms of screening out
compromised individuals; if they had been retired or removed
from the Army, this could have gradually promoted changes
within the Army itself, facilitating desperately needed security
sector reform. In October 2018, the Sri Lankan Contingent
Commander in Mali was repatriated in the light of new
information showing he had been involved in frontline combat in
2009 under Shavendra Silva’s 58 Division.35 This sent a powerful
signal to the Army regarding accountability for commanders of
all ranks.

Democracy and the rule of law are at great risk in Sri Lanka;
the increasing militarisation of the Government, coupled with
the onslaught on fundamental freedoms and the increasing
impunity afforded to the military and security forces is directly
attributable to the failure to secure institutional reform in Sri
Lanka. UN Peacekeeping has a huge role to play in ensuring
that Sri Lankan participation in peacekeeping is conditional
on ensuring that military officials implicated in war crimes
and serious human rights violations are held accountable and
vetted out. Conflict-affected countries should not have to risk
the security and integrity of their own citizens because of the
deployment of human rights abusers.
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